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DETAILED ACTION 

1 . This Final Office Action is in response to Applicant's amendments filed June 24, 
2009. Applicant's amendment amended claims 1 , 8, 9, and 17 and added new claims 
21-23. Currently claims 1-23 are pending. 

Response to Amendment 

2. The 35 U.S.C. 101 rejection of claims 1-8 is not withdrawn in response to 
Applicant's amendments. 

Response to Arguments 

3. Applicant's arguments filed s June 24, 2009 have been fully considered but they 
are not persuasive. 

Specifically applicant argues that the claims are in compliance with 35 U.S.C. 
101 (Paragraph 1 , Page 14); the term roadmap is clearly defined (Paragraph 2, Page 
16); and that the prior art of record fails to teach or suggest "wherein generating a 
roadmap includes ranking individuals amongst one another based upon observable 
behaviors conducted as observed in an initial screening" (emphasis added). 

In response to Applicant's arguments that the amendments to claim 1 are in 
compliance with 35 U.S.C. 101 (Paragraph 1, Page 14), the examiner respectfully 
disagrees. Amended the preamble of claim 1 to recite the use of/operation of one or 
more computer processors does not make the claim eligible for patent protection. 



Application/Control Number: 10/735,044 Page 3 

Art Unit: 3624 

Initially it is not clear what if any role the one or more computer processors play 
in the method, specifically it is unclear what, if any, of the recited method steps are 
substantially performed by the one or more processors. 

Further the recitation of one or more computer processors has not been given 
patentable weight because the recitation occurs in the preamble. A preamble is 
generally not accorded any patentable weight where it merely recites the purpose of a 
process or the intended use of a structure, and where the body of the claim does not 
depend on the preamble for completeness but, instead, the process steps or structural 
limitations are able to stand alone. See In re Hirao, 535 F.2d 67, 190 USPQ 15 (CCPA 
1976) and Kropa v. Robie, 187 F.2d 150, 152, 88 USPQ 478, 481 (CCPA 1951). 

Examiner suggests applicant amend the claims such that one or more of the 
method steps is performed on or executed on the one or more computer processors. 

In response to applicant's arguments (Paragraph 2, Page 16; Paragraph 1, Page 
17) that the phrase roadmap is defined clearly in the specification, the examiner 
respectfully disagrees. 

While the specification teaches a step of generating a roadmap the specification 
does not clearly define a roadmap and further the specification does not expressly teach 
how to generate a roadmap or even what a roadmap entails. Specifically reviewing the 
paragraph and figure applicant cites (Paragraph 2, Page 16) provides no clear definition 
of a roadmap or how one of ordinary skill in the art goes about generating one. The 
cited paragraph merely recite a plurality of documents/plans/elements that appear 
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related to the roadmap, e.g. action plans, walk abouts, side-by-side reviews and the like 
however the cited paragraph fail to teach or suggest that these elements are what 
constitute a roadmap. 

For the purposes of examination the phrase 'roadmap' has been interpreted to 
include any of the following: a plan, a program, a document, a map, a path, guideline, 
or the like. If applicant's intend the phrase 'roadmap' to be given a meaning other than 
its well known and accepted meaning then examiner requests applicant's clearly show 
wherein in the disclosure that meaning is clearly defined and further where in the 
disclosure teaches one skilled in the art at the time of invention how to generate a 
roadmap as claimed. 

Michaels teaches generating a roadmap (Steps 4-6, Page 59; Last Two Bullets, 
Page 62). 

Nation et al. teach generating a roadmap (Paragraphs 24, 95, 104, 130, 144- 

145). 

In response to Applicant's arguments that the prior art of record, specifically 
Nation et al., fails to teach of suggest ranking individuals amongst one another, the 
examiner respectfully disagrees. 

Initially it is noted that applicant appears to be suggesting that the roadmap 
somehow contains the ranking of individuals (Paragraph 2, Page 18), however it is 
noted that the specification does not support this assertion nor do the claims recite such 
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a limitation. The claims clearly state that as part of the generation of a roadmap (see 
definition provided above) a ranking of individuals is conducted/performed. 

More specifically applicant's disclosure teaches that the step of ranking 
employees/individuals based on observations is actually used to used to determine 
deficiencies to tie employees to training (e.g. Nation et al. 's competencies gaps) or 
determine a number of employees available for performing a specific job (e.g. National 
et al's ranking search results). 

See applicant's disclosure: 

Paragraph 41 - "An employee ranking report is used to rank employees based 
upon their initial screening (e.g., observations) in order to identify any specific training 
requirements needed. The information provided in the ranking report details specific 
deficiencies that can be used to link a specific training program with the employee." 

Paragraph 42 - "Employees are ranked according to skill in order to determine 
the total number of qualified people available for performing jobs in an assigned 

department,..." 

Nation et al. teach ranking individual amongst one another based on observable 
behaviors (Paragraphs 24, 77, 78, 87, 104; 114; 139, 140, 144, 145; Figure 5C): 
• "compare such members (e.g., to rank members having a specified 
current skill level of a competency based on the length of time that they 
have had that skill level and/or on the basis for their achieving of that skill 
level)." - Paragraph 24, emphasis added (note skills/competency levels 
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are observable behaviors not employee preferences as the Applicant 
argues); 

• Ranking competency gaps (i.e. training needs/requirements) for individual 
employees in order to determine which training (competency gaps) should 
be addressed first, Paragraphs 85, 87; 

• Ranking employees based on a selected field (preference information) 
which includes any competency/skill level (i.e. observable behaviors) for 
the express purpose of ranking employees amongst one another - 
"specify two or more employees to be compared to each other.", 
Paragraphs 144-145; 

conducted as an initial screening to identify training requirements (i.e. 
competency gaps) and creating an action plan (Paragraphs 24, 95, 104, 130, 144, 145; 
Figure 10B); wherein training the individuals includes linking a corresponding training 
program (action plan, career path, roadmap, course, etc.) with the individuals in 
response to the initial screening (linking competency gaps with personalized learning 
recommendations; Paragraphs 25-26, 73, 86-68, 88-90; Figures 5A-5C, 7A-7D), the 
action plan including detailed action items (e.g. course to take) and metrics (level of 
skill/competency required for the next position on the employees career path) that guide 
the individuals through the roadmap (Figure 7B: "My Current Competency Gaps" - 
"Planed Date of Accomplishment", "Target Skill Level"; Figure 7C, "My Planned 
Competencies", "Planned Basis of Accomplishment" - which provides list courses to 
take (i.e. action items), "Planned Skill Level" "Required Skill Level" which are metrics to 
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be achieved, Figures 7A & 7B "My Recommend Learning". "Training Catalog" - which 
are detailed action items; Figure 8D clearly shows the skills, action need to progress 
from one work position to the next position type; Figure 8E - "Action Plan Screen" - 
clearly shows the timing and nature of the courses (action items) to be taken which 
guide the employee from their current position to one or more future positions - i.e. a 
road map). 

In response to applicant's arguments that the prior art of record fails to teach or 
suggest the use of actual observations of the skills (Last Paragraph, Page 18), the 
examiner respectfully disagrees. 

Michaels clearly teaches performance based on observed behaviors (time 
studies, logs, work sampling, etc.; Last Three Paragraphs, Page 56; Paragraphs 2-3, 5, 
Page 57; Bullets 1-6, Page 58; Paragraph 1, Page 59). 

Nation et al. clearly teaches determine/measuring performance based on 
observed behavior (e.g. tracking, rating; Paragraphs 27, 73, 82, 108). 

In response to applicant's argument that the prior art of record fails to teach or 
suggest that the observations occur during an initial screening (Last Paragraph, Page 
19), the examiner respectfully disagrees. 

Initially it is noted that an initial screening does not have an implied or explicit tie 
to a particular instant, event or even a timeframe. An initial screening of an individual, 
given its broadest reasonable interpretation in light of the specification, can mean any 
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number of observations, a single screening/observation, a specific time or timeframe, a 
first screening/observation/tracking or any of a plurality of timeframes or observations. 

Nation et al. teach an initial screening (Paragraphs 27, 73, 108). Nation et al. 
further teaches tracking changes in competencies based on screenings (testing, 
tracking) which clearly requires an initial/starting point from which the change is 
compared/tracked (Paragraphs 24, 91). 

In response to applicant's argument that the prior art of record, specifically 
National et al. utilizes historical information ("prior history", Last Paragraph, Page 19) 
and therefore cannot read on the claims the examiner respectfully disagrees. Nowhere 
in the claims is prior history precluded/excluded. Further the initial screening, since 
there is no time frame established in the claims or specification, could include historical 
information as currently claimed. 

In response to applicant's argument that ranking individuals amongst one 
another based on based on observable behaviors is not old and well known (Last 
Paragraph, Page 19), the examiner respectfully disagrees. 

Old and very well known examples of such individual ranking includes ranking 
students within a class (Johnny is 2nd in his class) or he scored in the top quartile or 
10% of his class on this test, SATs or the like. 

More specifically ranking employees/agents within a call/contact center is 
likewise old and well known as taught by at least the applied reference Nation te al., but 
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also by McConnell et al., U.S. Patent No. 7,158,628 - Figure 3, Element 340; Figure 4; 
Figure 6, Elements 675, 420; Figure 7, Element 755; Figure 8; Column 4, Lines 17-21; 
Column 6, Lines 48-54; Column 11, Lines 35-60. 

In response to applicant's Applicant(s) attempt at traversing the Official Notice 
findings as stated in the previous Office Action (Last Paragraph, Page 20; Paragraph 1, 
Page 22) is inadequate and untimely. Adequate traversal is a two step process. First, 
Applicant(s) must state their traversal on the record. Second and in accordance with 37 
C.F.R. 1 .1 1 1(b) which requires Applicant(s) to specifically point out the supposed errors 
in the Office Action, Applicant(s) must state why the Official Notice statement(s) are not 
to be considered common knowledge or well known in the art. 

In this application, while Applicant(s) have clearly met step (1), Applicant(s) have 
failed step (2) since they have failed to argue why the Official Notice statement(s) are 
not to be considered common knowledge or well known in the art. Because 
Applicant(s)' traversal is inadequate, the Official Notice statement(s) are taken to be 
admitted as prior art. See MPEP 2144.03. 

According the officially cited facts in the previous office action(s) as presented 
are herein after prior art. Specifically it has been established that it was old and well 
known in the art at the time of the invention to forecast resource (human, non-human, 
etc.) requirements based on observed/collected work performance/activity data (e.g. 
comparing actual to planned resources observed; Specification: Figure 8, Paragraph 
50) is old and very well known in workforce planning/scheduling and management 
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control systems (see at least Horney, Implementing a Management Control System, 
1984, Abstract) wherein historical and/or real-time work activity/performance data 
enables businesses to more accurately plan future resource requirements based on 
observed data (facts) determining such things as the level of staffing required (number, 
skill set, hire/fire, etc.), the need for overtime and the like. 
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Claim Rejections - 35 USC § 101 

4. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

5. Claims 1-8 are rejected under 35 U.S.C. 101 because the claimed invention is 
directed to non-statutory subject matter. 

Based on Supreme Court precedent, a method/process claim must (1) be tied to 
another statutory class of invention (such as a particular apparatus) (see at least 
Diamond v. Diehr, 450 U.S. 175, 184 (1981); Parker v. Flook, 437 U.S. 584, 588 n.9 
(1978); Gottschalk v. Benson, 409 U.S. 63, 70 (1972); Cochrane v. Deener, 94 U.S. 
780, 787-88 (1876)) or (2) transform underlying subject matter (such as an article or 
materials) to a different state or thing (see at least Gottschalk v. Benson, 409 U.S. 63, 
71 (1972)). 

A method/process claim that fails to meet one of the above requirements is not in 
compliance with the statutory requirements of 35 U.S.C. 101 for patent eligible subject 
matter. Here claims 1-8 fail to meet the above requirements because they are not tied to 
another statutory class of invention. 

Nominal recitations of structure in an otherwise ineligible method fail to make the 
method a statutory process. See Benson, 409 U.S. at 71-72. As Comiskey recognized, 
"the mere use of the machine to collect data necessary for application of the mental 
process may not make the claim patentable subject matter." Comiskey, 499 F.3d at 
1380 (citing In re Grams, 888 F.2d 835, 839-40 (Fed. Cir.1989)). Incidental physical 
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limitations, such as data gathering, field of use limitations, and post-solution activity are 
not enough to convert an abstract idea into a statutory process. In other words, nominal 
or token recitations of structure in a method claim do not convert an otherwise ineligible 
claim into an eligible one. 
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Claim Rejections - 35 USC § 103 

6. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

7. Claims 1, 9 and 17 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Michaels, Edward, Work Measurement (1989) in view of Nation et al. U.S. Patent 
Publication No. 2007/0203711. 

Regarding Claims 1 , 9 and 17 Michaels teaches a system and method for 
providing a disciplined approach for conducting business management activities 
comprising: 

- developing an activity list of tasks and behaviors that relate to an identified 
opportunity (time studies, work sampling, etc.; Bullets 1-2, Page 58; Steps 1-3, Page 59; 
"Use Of Flow Charts", Page 62); 

- performing a time study of observable behaviors associated with the activity 
("Time Studies", Page 56; Last Paragraph, Page 57; Bullets 2-3, 4, Page 58; Step 3, 
Page 59); 

- collecting data resulting from the time study ("Time Studies", Page 56; Last 
Paragraph, Page 57; Bullets 2-3, 4, Page 58; Step 3, Page 59); 

- collecting data resulting from performance of work activities ("Time Studies", 
Page 56; Last Paragraph, Page 57; Bullets 2-3, 4, Page 58; Step 3, Page 59); 
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- identifying issues presented as a result of analyzing (Bullet 6, Page 58; 
Paragraph 4, Page 58; Steps 4-6, Page 59; Paragraph 6, Page 61; Last Bullet, Page 
62); 

- generating and implementing a roadmap (plan, process, approach, strategy, 
model, program, curriculum, etc.) for resolving issues (e.g. new/revised process; Steps 
4-6, Page 59; Last Two Bullets, Page 62); 

- training individuals affected by the roadmap in accordance with action items 
contained in the roadmap (e.g. performance feedback; Paragraph 5, Page 62; Bullets 1- 
2, page 63); and 

- updating resource schedules and allocation (e.g. balancing workloads; Last 
Bullet, Page 55; Bullet 1 , Page 56; Bullet 1 , Page 62). 

Michaels does not expressly teach that generating a roadmap includes ranking 
individuals amongst one another based upon observable behaviors conducted in an 
initial screening (testing, evaluation, observation, assessment, etc.) to identify training 
requirements; or that training the individuals includes linking a corresponding training 
program with the individuals in response to the initial screening as claimed. 

Nation et al. teaches generating a roadmap (action plan, career path, training 
course, program, curriculum, etc.; Figure 8E) includes ranking individuals amongst one 
another based upon observable behaviors (Paragraphs 24, 85, 87, 144, 145) conducted 
as observed in an initial screening observable behaviors (testing, evaluation, 
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observation, assessment, etc.) to identify training requirements and creating an action 
plan (Paragraphs 24, 95, 104, 130, 144, 145; Figure 10B; Note: "to identify..." merely 
recites an intended use of the roadmap or the ranking); wherein training the individuals 
includes linking a corresponding training program (action plan, career path, roadmap, 
course, etc.) with the individuals in response to the initial screening (linking competency 
gaps with personalized learning recommendations; Paragraphs 25-26, 73, 86-68, 88-90; 
Figures 5A-5C, 7A-7D), the action plan including detailed action items (e.g. training to 
take) and metrics (level of skill/competency required for the next position on the 
employees career path) that guide the individuals through the roadmap (Figure 7B: "My 
Current Competency Gaps" - "Planed Date of Accomplishment", "Target Skill Level"; 
Figure 7C, "My Planned Competencies", "Planned Basis of Accomplishment" - which 
provides list courses to take (i.e. action items), "Planned Skill Level" "Required Skill 
Level" which are metrics to be achieved, Figures 7A & 7B "My Recommend Learning". 
"Training Catalog" - which are detailed action items; Figure 8D clearly shows the skills, 
action need to progress from one work position to the next position type) in an 
analogous art of training individuals for the purpose of providing personalized training to 
address identified competency gaps for individuals as well as groups of individuals 
(Paragraphs 85) and/or enabling individuals to manage their career path (Paragraph 
95). 
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It would have been obvious to one skilled in the art at the time of the invention 
that the system and method as taught by Michaels would have benefited from ranking 
individuals amongst one another based upon observable behaviors conducted in an 
initial screening to identify training requirements and creating an action plan as well as 
linking a corresponding training program with the individuals in response to the initial 
screening in view of the teachings of Nation et al.; since the claimed invention is merely 
a combination of old elements, and in the combination each element merely would have 
performed the same function as it did separately, and one of ordinary skill in the art 
would have recognized that the results of the combination were predictable. 
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Neither Michaels nor Nation et al. expressly teach forecasting future resource 
requirements based upon reports generated as a result of the collecting data and 
identifying issues as claimed. 

Official notice is taken that forecasting resource (human, non-human, etc.) 
requirements based on observed/collected work performance/activity data (e.g. 
comparing actual to planned resources observed; Specification: Figure 8, Paragraph 
50) is old and very well known in workforce planning/scheduling and management 
control systems (see at least Horney, Implementing a Management Control System, 
1984, Abstract) wherein historical and/or real-time work activity/performance data 
enables businesses to more accurately plan future resource requirements based on 
observed data (facts) determining such things as the level of staffing required (number, 
skill set, hire/fire, etc.), the need for overtime and the like. 

It would have been obvious to one skilled in the art at the time of the invention 
that the business management system and method as taught by Michaels would have 
benefited from forecasting future resource requirements based upon reports generated 
as a result of the collecting data and identifying issues in view of the teachings of 
Official Notice; the resultant system/method enabling businesses forecast resource 
requirements based on observed/collected data, such forecast being more likely than 
estimates not based on historical and/or real time work performance/activity data. 
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Further since the claimed invention is merely a combination of old elements, and 
in the combination each element merely would have performed the same function as it 
did separately, and one of ordinary skill in the art would have recognized that the results 
of the combination were predictable. 

Michaels is silent on the 'components' comprised in the business management 
system and method and does not specifically teach that the business management 
system and method further comprises a plurality of components (subsystems, 
subroutines, code, hardware, etc.) including plan, execute, report, follow-up, 
coach/train, forecast and sustain recited in claim 17; however, these differences are 
only found in the non-functional descriptive material and are not functionally involved in 
the steps recited nor do they alter the recited structural elements. The recited method 
steps would be performed the same regardless of the specific labels applied to the 
various system components. Further, the structural elements remain the same 
regardless of the specific labels applied to the various system components. Thus, this 
descriptive material will not distinguish the claimed invention from the prior art in terms 
of patentability, see In re Gulack, 703 F.2d 1381, 1385, 217 USPQ 401, 404 (Fed. Cir. 
1983); In re Lowry, 32 F.3d 1579, 32 USPQ2d 1031 (Fed. Cir. 1994); MPEP 2106. 
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8. Claims 2 and 10 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Michaels, Edward, Work Measurement (1989) in view of Nation et al. U.S. Patent 
Publication No. 2007/020371 1 as applied to claims 1 and 9 above, and further in view of 
Leehman, U.S. Patent Publication No. 2005/0043976. 

Regarding Claims 2 and 10 Michaels teaches updating roadmaps (plans, 
processes, activities, etc.) upon notification of a compliance resulting from an activity 
assessment (Last Bullet, Page 55; Steps 5-6, Page 59; Paragraphs 2-3, Page 61). 

Michaels does not expressly teach that the business management system and 
method further comprises updating a database of roadmaps upon notification of a 
compliance resulting from an activity assessment. 

Leehman teaches updating a database of roadmaps (recommended process 
maps, best practices) upon notification of a compliance resulting from an activity 
assessment (Paragraphs 0019, 0023, 0035-0037) for the purposes of improving current 
roadmaps (processes, process maps) based on roadmaps stored in the roadmaps 
database (best practices database) in order to select the most cost effective process 
(roadmap) which meets the performance criteria (compliance requirements, Paragraph 
0023, 0035). 

More generally Leehman teaches a system and method for providing a 
disciplined approach for conducting business management activities comprising: 
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- developing an activity list of tasks and behaviors that related to an identified 
opportunity (Paragraph 0009, Figure 1); 

- performing a time study of observable behaviors associated with the activity 
(Paragraphs 0018-0019); 

- collecting data resulting from performance of work activities (Paragraphs 0018- 

0019); 

- identifying issues presented as a result of analyzing the data (e.g. non- 
compliance; Paragraphs 0035-0037); 

- generating and implementing a roadmap (process map, target process) for 
resolving issues (Paragraphs 0035); 

- documenting current workflow (process) conditions and requirements 
(Paragraphs 0018-0019, 0023); 

- identifying key volume/measurement indicators (key performance indicators, 
KPI; Paragraph 0018-0019, 0056-0075); and 

- identifying activities and creating an activity list summary (Paragraphs 0019). 
Leehman further teaches that the system and method for providing a disciplined 

approach for conducting business management activities includes the following system 
components (subsystems, subroutines, code, hardware, etc.) plan (research; Paragraph 
0028; Figure 2), execute (startup; Paragraphs 0028-0029), report (Figures 4A, 4B), 
follow-up (Paragraphs 0034, 0037; Figures 4A, 4B), coach/train (Paragraphs 0034, 
0037; Figures 4A, 4B), and sustain (Figures 3A, 3B). 
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It would have been obvious to one skilled in the art at the time of the invention 
that the business management system and method as taught by Michaels with its ability 
to update roadmaps would have benefited from updating a roadmaps stored in a 
database in view of the teachings of Leehman; the resultant system/method enabling 
businesses to update current best practices (best road maps/process maps) in a 
database which are in turn the most cost effective roadmap is selected (Leehman: 
Paragraph 0023). 
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9. Claims 3-4 11-12 and 18 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Michaels, Edward, Work Measurement (1989) in view of Nation et al. 
U.S. Patent Publication No. 2007/020371 1 as applied to claims 1, 9 and 17 above, and 
further in view of Kaplan et al., Linking the Balanced Scorecard to Strategy (1996). 

Regarding Claims 3 and 11 Michaels teaches a business management system 
and method further comprising establishing, documenting and communicating goals and 
objectives for exploiting the opportunity (Paragraph 6, Page 61 ; Paragraph 2, Page 62) 
as well as establishing, document and communicating objectives (approach, process, 
plan, technique, etc.; e.g. setting standards; Steps 5-6, Page 59; Paragraph 2, Page 62; 
Bullet 1, Page 63). 

Michaels does not expressly teach establishing goals and strategies for 
exploiting the opportunity; documenting the goals and strategies; and communicating 
the goals and strategies to affected individuals as claimed. 

Kaplan et al. teach establishing goals and strategies for exploiting the opportunity 
(Paragraphs 2-4, Page 56; Exhibits 1 , 7; Last Two Paragraphs, Page 64); documenting 
the goals and strategies (Paragraphs 2-4, Page 56; Exhibits 1, 7; Last Two Paragraphs, 
Page 64); and communicating the goals and strategies to affected individuals 
(Paragraph 4, Page 66; Last Paragraph, Page 77) in an analogous art of conducting a 
disciplined approach to business management for the purpose of articulating, 
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communicating the strategy of the business to affected individuals as well as linking the 
goals and strategies to key indicators/measures so that they can be managed 
(Paragraph 3, Page 56; Paragraphs 1-2, Page 68; Paragraph 3, Page 65). 

It would have been obvious to one skilled in the art at the time of the invention 
that the business management system and method as taught by Michaels would have 
benefited from establishing, documenting and communicating the goals and strategies 
for exploiting an opportunity in view of the teachings of Kaplan et al.; the resultant 
system/method enabling business to align business activities with the goals and 
strategies of the business/organization by communicating those goals and strategies to 
affected individuals (Kaplan et al.: Paragraphs 1-2, Page 68). 

Regarding Claims 4 and 12 Michaels teach a business management system and 
method further comprising developing an activity detail summary (report) comprising: 
documenting current workflow (process) conditions and requirements; identifying 
activities and creating an activity list summary ("Work Simplification", Page 59; 
"Measuring Management', Page 57; "Use of Flow Charts", Page 62). 

Michaels further teaches the utilization of performance standards (Paragraphs 2- 
3, Page 57; Measuring Management, Page 57). 

While the utilization of key indicators (measures, metrics, etc.; key performance 
indicators, key volume indicators, etc.) is old and very well known in business 
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performance management and/or business performance benchmarking Michaels does 
not expressly teach identifying key volume or key measurement indicators as claimed. 

Kaplan et al. teach using information from an activity list to develop an activity 
detail summary (balanced scorecard) comprising (Last Two Paragraphs, Page 64; 
Paragraphs 2-3, Page 66; Paragraphs 2-3, Page 69; Table on Page 76; Exhibits 1, 7, 
8): documenting current workflow (business process) conditions and requirements 
(objectives, measures, targets); identifying key volume/measurement indicators (key 
performance indicators, generic measures, performance drivers; Paragraphs 2-3, Page 
66); and identifying activities and creating an activity list summary (initiatives; Exhibits 
1 , 7, 8) in an analogous art of business management for the purpose of assist business 
in achieving their business strategy (Paragraph 3, Page 56; Paragraph 3, Page 65) by 
translating the strategy into operational measurements (key indicators; Paragraph 3, 
Page 77). 

It would have been obvious to one skilled in the art at the time of the invention 
that the business management system and method as taught by Michaels would have 
benefited from identifying and summarizing key volume and measurement indicators in 
view of the teachings of Kaplan et al.; the resultant system/method assisting business in 
achieving their business strategy (Kaplan et al.: Paragraph 3, Page 56; Paragraph 3, 
Page 65) by translating the strategy into operational measurements (Kaplan et al.: 
Paragraph 3, Page 77). 
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Regarding Claim 1 8, claim 1 8 recites similar limitations to claims 3-4 and 11-12 
and is therefore rejected using the same art and rationale as applied in the rejection of 
claims 3-4 and 11-12. 

10. Claims 6 and 14 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Michaels, Edward, Work Measurement (1989) in view of Nation et al. U.S. Patent 
Publication No. 2007/020371 1 as applied to claims 1, 9 and 17 above, and further in 
view of Goodkovsky, U.S. Patent No. 6,807,535. 

Regarding Claims 6 and 14 Michaels teaches a business management system 
and method wherein the key measurement indicators measure performance, service, 
quality and/or effectiveness of work performance quantifying results into relevant 
measurements (standards, productivity; Paragraph 2, Page 55; Paragraph 1 , Page 56; 
Paragraph 2, Page 57). 

Michaels does not expressly teach that training the training the individuals further 
comprises: evaluating the individuals to determine current skill levels and skills flexibility 
identifying relative strengths and weaknesses within a team of individuals from a 
training standpoint; and conducting a pre-training assessment to calibrate the skills of 
the individuals prior to training and conducting a post-training assessment to measure 
the skills retained by the individuals after conducting the training; wherein the pre- 
training and post-training assessments assess skills training needs for three skill areas 
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including: basic skills that define foundational elements needed to perform a job; 
fundamental skills that define an advanced set of skills for optimally performing a job; 
and advanced skill areas that define unique or special skills to perform a job as claimed. 

Nation et al. teach evaluating the individuals to determine current skill levels and 
skills flexibility identifying relative strengths and weaknesses within a team of individuals 
from a training standpoint (Paragraphs 27, 87, 97, 104, 113; Figures 5C, 9A-9D, 10B); 
and conducting a pre-training assessment to calibrate the skills of the individuals prior to 
training (current skills; Paragraphs 73, 82) and updating the measure the skills retained 
by the individuals after conducting the training (history of skill level; Paragraph 78, 83); 
wherein the training assessments (pre-training) assess skills training needs for several 
skill areas including required, preferred and critical skill areas (Paragraphs 75-77, 81, 
85, 110, 112, 144). 

It would have been obvious to one skilled in the art at the time of the invention 
that the system and method as taught by Michaels would have benefited from 
determining the skills levels/flexibility of individuals, identifying relative strengths and 
weaknesses within a team of individuals from a training standing and conducting pre- 
training assessments in view of the teachings of Nation et al., since the claimed 
invention is merely a combination of old elements, and in the combination each element 
merely would have performed the same function as it did separately, and one of 



Application/Control Number: 10/735,044 Page 28 

Art Unit: 3624 

ordinary skill in the art would have recognized that the results of the combination were 
predictable. 

While the utilization of pre and post testing to assess individuals skills before and 
after training is old and very well known neither Michaels nor Nation et al. expressly 
teach conducting a post-training assessment to measure the skills retained by the 
individuals after conducting the training as claimed. 

Goodkovsky teach conducting pre-training and post-training assessments assess 
skills training needs (Column 15, Lines 58-68; Column 17, Lines 10-35; Column 18, 
Lines 57-68; Column 1 9, Lines 1 -1 8; Figures 5, 6) in an analogous art of training for the 
purpose of assuring that the learner has mastered all the knowledge/skills of the course 
unit (Column 18, Lines 57-59). 

It would have been obvious to one skilled in the art at the time of the invention 
that the system and method as taught by the combination of Michaels and Nation et al., 
with its ability to pre-test individuals for skills/competency levels as well as update 
individuals skill/competency levels after the completion of training would have benefited 
from post-training assessments to measure the skills retained by individuals after 
conducting training in view of the teachings of Goodkovsky; since the claimed invention 
is merely a combination of old elements, and in the combination each element merely 
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would have performed the same function as it did separately, and one of ordinary skill in 
the art would have recognized that the results of the combination were predictable. 

It is noted that the labels used to describe the various skill areas (levels) mere 
represent non-functional descriptive materials (labels) merely represent non-functional 
descriptive material and are not functionally involved in the steps recited nor do they 
alter the recited structural elements. The recited method steps would be performed the 
same regardless of the specific labels applied to the various system components. 
Further, the structural elements remain the same regardless of the specific labels 
applied to the various system components. Thus, this descriptive material will not 
distinguish the claimed invention from the prior art in terms of patentability, see In re 
Gulack, 703 F.2d 1381, 1385, 217 USPQ 401, 404 (Fed. Cir. 1983); In re Lowry, 32 
F.3d 1579, 32 USPQ2d 1031 (Fed. Cir. 1994); MPEP 2106. 
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1 1 . Claims 5, 1 3 and 21 are rejected under 35 U.S.C. 1 03(a) as being unpatentable 
over Michaels, Edward, Work Measurement (1989) in view of Nation et al. U.S. Patent 
Publication No. 2007/020371 1 in view of Kaplan et al., Linking the Balanced Scorecard 
to Strategy (1996) as applied to claims 4 and 12 above, and further in view of Leehman, 
U.S. Patent Publication No. 2005/0043976. 

Regarding Claims 5 and 13 Michaels teaches a business management system 
and method wherein like work units are compared using fair standards (Paragraph 2, 
Page 55; Number 2, Page 56). 

Michaels does not expressly teach the utilization of the key volume indicators or 
that the indicators are derived by comparing like work units and validating differences 
between processes used in like work units; and establishing engineering service metrics 
and reasonable expectations resulting from comparing the like work units; wherein the 
metrics include best demonstrated practices for activities conducted in the work units. 

Leehman teaches a business management system and method comprising key 
performance indicators (volume measures, metrics) comprising: 

- comparing like work units and validating differences between processes used 
in like work units (Paragraph 0023); and 
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- establishing engineering service metrics and (reasonable) expectations 
resulting from comparing the like work units (performance criteria, KPIs; Paragraphs 
0023-0024, 0035); 

- wherein the metrics include best demonstrated practices for activities 
conducted in the work units (Paragraphs 0035-0037) 

in an analogous art of business management for the purpose of selecting best 
practices based on the comparison key measures between current practices and best 
practices (Paragraph 0023). 

It would have been obvious to one skilled in the art at the time of the invention 
that the business management system and method as taught by the combination of 
Michaels and Kaplan et al. with its ability to update roadmaps would have benefited 
from comparing like work units, establishing metrics/expectations from the comparison 
wherein the metrics include best methods/practices in view of the teachings of 
Leehman; the resultant system/method enabling businesses to select current best 
practices based on the comparison key measures between current practices and best 
practices (Leehman: Paragraph 0023). 

Further since the claimed invention is merely a combination of old elements, and 
in the combination each element merely would have performed the same function as it 
did separately, and one of ordinary skill in the art would have recognized that the results 
of the combination were predictable. 
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Regarding Claim 21 while speed to/of answer is an old, well known and common 
call center performance metric Michaels does not expressly teach that the observable 
behaviors are a percentage of telephone calls answered within an average speed as 
determined by the key measurement indicators as claimed. 

Official notice is taken that a percentage of telephone calls answered within an 
average speed as determined by the key measurement indicators, commonly referred 
to as Average Speed to Answer, ASA, speed of answer, service level or the like is an 
old and very well known call center performance metric. Support for this officially cited 
fact can be found in at least the following references, as cited in the pervious office 
action(s): 

Carlaw et al., Managing and Motivating Contact Center Employees 
(Bullets 7-8, Page 142; Numbers 1,2, Page 156; Pages 265-266); 
Pels et al., Benchmarking Call Center Performance (Column 2, Bullets 
1-2, Page 39); and 

Perkins et al., Best Practices For Customer Service Call Centers 
(Column 2, Paragraph 2, Page 85). 

It would have been obvious to one skilled in the art at the time of the invention 
that the system and method as taught by the combination of Michaels and Kaplan et al. 
would have benefited from utilizing any of a plurality of well known and/or common call 
center or agent performance metrics including but not limited to a percent of call 
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answered in view of the teachings of official notice, since the claimed invention is 
merely a combination of old elements, and in the combination each element merely 
would have performed the same function as it did separately, and one of ordinary skill in 
the art would have recognized that the results of the combination were predictable. 

Further it is noted that the specific observable behaviors/performance metrics 
observed/utilized merely represent non-functional descriptive material and are not 
functionally involved in the steps recited nor do they alter the recited structural 
elements. The method steps would be performed the same regardless of the specific 
observable behaviors utilized. Further, the structural elements remain the same 
regardless of the specific observable behaviors/performance metrics observed/utilized. 
Thus, this descriptive material will not distinguish the claimed invention from the prior art 
in terms of patentability, see In re Gulack, 703 F.2d 1381, 1385, 217 USPQ 401, 404 
(Fed. Cir. 1983); In re Lowry, 32 F.3d 1579, 32 USPQ2d 1031 (Fed. Cir. 1994); MPEP 
2106. 
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12. Claims 7 and 1 5 are rejected under 35 U.S.C. 1 03(a) as being unpatentable over 
Michaels, Edward, Work Measurement (1989) Nation et al. U.S. Patent Publication No. 
2007/020371 1 as applied to claims 1 and 9 above, and further in view of Denton, Keith 
D., Work sampling: Increasing Service and White Collar Productivity (1987). 

Regarding Claims 7 and 15 Michaels teaches a business management system 
and method wherein the time study of observable behavior includes ("Time Studies", 
Page 56; Work Sampling, Last Paragraph, Page 57; "Measuring Management", Page 
59): identifying behaviors to observe; observing the behaviors; defining metrics 
(standards) for the behaviors; documenting the observation (Bullets 2, 5, Page 58); and 
identifying issues resulting from the observations (Bullet 5, Page 58; Last Bullet, Page 
62; Bullet 1, Page 63). 

While determining the statistical validity of observations (sampling) is old and 
very well known Michaels does not expressly teach determining statistical validity of 
observations as claimed. 

Denton teaches determining statistical validity of observations (Last Paragraph, 
Page 37; Table on Page 40) in an analogous art of business management for the 
purpose of ensure that the observations/measurements accurately reflect the observed 
activities/behaviors (Last Paragraph, page 37). 
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Denton further teaches a system and method for providing a disciplined 
approach for conducting business management activities comprising: 

- performing a time study of observable behavior and collecting data resulting 
from performance and observations of the behavior (Paragraphs 2-4, Page 37; Last 
Two Paragraphs, Page 36); 

- generating a tally sheet of detailed work volumes (Table on Page 37); 

- capturing best methods/practices (Paragraph 5, Page 41); 

- comparing like work units (Paragraph 1, Page 37); and 

- establishing goals/objectives for key measures (Paragraph 2, page 39). 

It would have been obvious to one skilled in the art at the time of the invention 
that the business management system and method as taught by Michaels would have 
benefited from the well known practice of determining the statistical validity of 
observations in view of the teachings of Wilde; the resultant system/method enabling 
businesses to ensure they have enough observations/measurements to accurately 
reflect the observed activities/behaviors (confidence level; Wilde: Last Paragraph, Page 
37). 

Further since the claimed invention is merely a combination of old elements, and 
in the combination each element merely would have performed the same function as it 
did separately, and one of ordinary skill in the art would have recognized that the results 
of the combination were predictable. 
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13. Claims 8 and 16 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Michaels, Edward, Work Measurement (1989) in view of Nation et al. U.S. Patent 
Publication No. 2007/020371 1 as applied to claims 1 and 9 above, and further in view of 
Wilde, Edwin, A performance control system (1993) and Bluepumpkin Software, Inc.'s 
PrimeTime system/method (product) as evidenced by at least: PrimeTime F&S version 
1.3 User's Guide (1997-1998). 

Regarding Claims 8 and 16 Michaels teaches a business management system 
and method wherein collecting data resulting from performance work activities includes 
generating a tally sheet (sheet, table, count, spreadsheet, etc.; log/historical records) of 
detailed work volume (Paragraph 2, Page 57; Last Three Paragraphs, Page 56) and 
updating schedules based on observed activities (Last Bullet, Page 55). 

Michaels does not expressly teach generating a daily load review, creating a 
daily schedule control using the tally sheet, the daily schedule including: productivity, 
percentage overtime, earned hours and/or lost time data as claimed. 

Wilde teaches creating a daily schedule control using the tally sheet, the daily 
schedule including: productivity, percentage overtime, earned hours and/or lost time 
data (Column 1 , Page 227; Column 1 , Page 228; Figures 2, 3, 4) in an analogous art of 
business management for the purpose of utilizing key indicators/measures to 



Application/Control Number: 10/735,044 Page 37 

Art Unit: 3624 

manage/control work activities (Column 1, Paragraph 1, Page 225; Column 2, Last 
Paragraph, Page 225; Column 1, Paragraph 3, Page 228). 

Wilde further teaches a system and method for providing a disciplined approach 
for conducting business management comprising: 

- developing an activity list of tasks and behaviors (Column 1, Paragraph 3, 
Page 228; Column 2, Last Paragraph, Page 226; Figures 2, 4); 

- performing a time study of observable behaviors (Figures 2, 4); 

- collecting data resulting from performance of work activities (Column 1, 
Paragraph 3, Page 228; Column 2, Last Paragraph, Page 226; Figures 1,2, 4) 

- identifying issues presented as a result of analyzing the data (Column 1 , 
Paragraph 3, Page 228; Column 2, Last Paragraph, Page 226; Figure 4); and 

- establishing and communicating goals and targets for exploiting the opportunity 
(Column 1 , Paragraphs 1-2, page 227; Column 2, Paragraph 2, Page 228; Figure 4). 

It would have been obvious for one skilled in the art at the time of the invention 
that the business management system and method as taught by the combination of 
Michaels and Nation et al. would have benefited from teach creating a daily schedule 
control using the tally sheet, the daily schedule including: productivity, percentage 
overtime, earned hours and/or lost time data in view of the teachings of Wilde; the 
resultant system/method enabling business to identify and resolve issues based on the 
analysis of collected observations of work performance activities (Wilde: Column 1 , 
Paragraph 3, Page 228; Column 2, Paragraphs 4-5, Page 230). 
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Further since the claimed invention is merely a combination of old elements, and 
in the combination each element merely would have performed the same function as it 
did separately, and one of ordinary skill in the art would have recognized that the results 
of the combination were predictable. 

Neither Michaels nor Wilde expressly teach generating a daily load review, the 
daily road review comprising the calculation of the work volume to be completed and an 
amount of labor to product the work volume as claimed. 

PrimeTime teaches generating a daily load review, the daily road review 
comprising the calculation of the work volume to be completed (call volume profile; 
Pages 3-13, 3-15, 3-18, 4-2; Paragraph 1, Page 1-5) and an amount of labor to product 
the work volume (Pages 3-22, 3-23, 6-1 1 ) in an analogous art of call/contact center 
scheduling (Pages 1-5, 3-32) and performance monitoring. 

It would have been obvious to one skilled in the art at the time of the invention 
that the system and method as taught by Michaels, Nation et al. and Wilde would have 
benefited from generating a daily load review, the daily road review comprising the 
calculation of the work volume to be completed and an amount of labor to product the 
work volume in view of the teachings of PrimeTime, since the claimed invention is 
merely a combination of old elements, and in the combination each element merely 
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would have performed the same function as it did separately, and one of ordinary skill in 
the art would have recognized that the results of the combination were predictable. 

14. Claims 22 and 23 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Michaels, Edward, Work Measurement (1989) in view of Nation et al. U.S. Patent 
Publication No. 2007/020371 1 in view of Kaplan et al., Linking the Balanced Scorecard 
to Strategy (1996) as applied to claims 3-4 11-12 and 18 above, and further in view of 
McConnell, U.S. Patent No. 7,158,628. 

Regarding Claim 22 while the number of repeat calls is an old and well known 
performance metric, commonly referred to as first call/contact resolution, Michaels does 
not expressly teach that one of the observable behaviors is the number of repeat calls 
as claimed. 

McConnell teach a system and method wherein the observable behaviors are a 
number of repeat calls (second calls, first call resolution; Column 5, Lines 55-62; Figure 
4, Element 460). 

It would have been obvious to one skilled in the art at the time of the invention 
that the system and method as taught by the combination of Michaels, Nation et al. and 
Kaplan et al. would have benefited from utilizing any of a plurality of well known and/or 



Application/Control Number: 10/735,044 Page 40 

Art Unit: 3624 

common performance metrics including but not limited to the number of repeat calls in 
view of the teachings of McConnell, 

It is noted that the claim language reciting "in order to determine" merely 
represents the intended use of the number of repeat calls measurement wherein the 
claim, as currently written, does not actually determine the percentage change in the 
number of repeat calls over time. For the purposes of examination the examiner 
assumes applicant will amend the claim to positively recite that the method actually 
determines the percentage of change over time. Appropriate correction required. 

While McConnell teaches determining the number of calls on the same issue 
(first call resolution), as discussed above neither Michaels nor McConnell expressly 
teach the number of calls on the same issue (topic, ticket, incident, etc.) in order to 
determine the percentage change in the number of repeat calls over time as claimed. 

Official notice is taken that graphing performance measurements/indicators over 
time in order to identify characteristics of the performance metric such as trends, 
%change, direction, patterns or the like is old and very well known wherein 
characteristics such as the percent change of a metric overtime provide insight into 
trends in the metric/performance of the call center and/agent. For example, it is 
common for call centers to compare the performance between time periods - we did 
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15% better than last month or your performance (agent) has fallen 50% in the last 2 
months. 

It would have been obvious to one skilled in the art at the time of the invention 
that the system and method as taught by the combination of Michaels, Nation et al, and 
Kaplan et al. would with its ability to chart/report performance metrics such as speed of 
answer and first call resolution would have benefited from determining a percent change 
in the one or more performance metrics in view of the teachings of official notice, since 
the claimed invention is merely a combination of old elements, and in the combination 
each element merely would have performed the same function as it did separately, and 
one of ordinary skill in the art would have recognized that the results of the combination 
were predictable. 

Regarding Claim 23 Michaels does not expressly teach the well known 
measurement of the speed in which a customer call is answered (e.g. ASA, delay time, 
hold time, etc.) as claimed. 

McConnell teaches that one of the observable performance metrics includes 
answer speed (Column 5, Lines 55-60) in an analogous art of performance 
management. 
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It would have been obvious to one skilled in the art at the time of the invention 
that the system and method as taught by the combination of Michaels, Nation et al, and 
Kaplan et al. would have benefited from using any of a plurality of the well known call 
center/agent performance metrics including but not limited to the speed in which a 
customer call in answered as taught by McConnell, 

It is noted that the claim language reciting "in order to determine" merely 
represents the intended use of the speed in which customer call is answered wherein 
the claim, as currently written, does not actually determine the percentage change in the 
speed of call answers over time. For the purposes of examination the examiner 
assumes applicant will amend the claim to positively recite that the method actually 
determines the percentage of change over time. Appropriate correction required. 

Neither Michaels nor McConnell expressly teach determine the percentage 
change in the speed in which a customer call is answered over time, as discussed 
above. 

Further it is noted that the specific observable behaviors/performance metrics 
observed/utilized merely represent non-functional descriptive material and are not 
functionally involved in the steps recited nor do they alter the recited structural 
elements. The method steps would be performed the same regardless of the specific 
observable behaviors utilized. Further, the structural elements remain the same 
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regardless of the specific observable behaviors/performance metrics observed/utilized. 
Thus, this descriptive material will not distinguish the claimed invention from the prior art 
in terms of patentability, see In re Gulack, 703 F.2d 1381, 1385, 217 USPQ 401, 404 
(Fed. Cir. 1983); In re Lowry, 32 F.3d 1579, 32 USPQ2d 1031 (Fed. Cir. 1994); MPEP 
2106. 
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Conclusion 

Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to SCOTT L. JARRETT whose telephone number is 
(571)272-7033. The examiner can normally be reached on Monday-Friday, 8:00AM - 
5:00PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Bradley Bayat can be reached on (571) 272-6704. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Scott L Jarrett/ 

Primary Examiner, Art Unit 3624 



